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Uiy does Public Procuement hate an intemational context

Public procurement: in most economies known to range betieen 10 to 25% of GDP
Conventionally public procurement used to develop domestic capaciies
Globally integrated economies can specialise and hence make most of trade
Foreign markets of interest to domegtic exporters of goods and services
Reciprocally — Domestic market of interest to foreign suppliers
Foreign participation in public procuement to be facilétated under free trade
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Uy does Public Procuenent hae an infemational contet

Toreign participation necessary at times too
Deficient: capacity
Monopolistic situations
Acoess to sbate-of-art technology
Tled Aid
Efficient finding
Time congtraint
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GPA
4 plurdlateral non-mandatory Agreement
Current Members Vegotiating Accesc Obgerver Status
Armenia Korea blbania  Moldova Argentina hdia
Canada ~ Liechtendteln ~ China ~ Oman Aushalia  Mongolia
EU—27  Arba Georgia  Fanama Bahmain  New Zealand
tonk kong  Norway Jordan  Ukaine Cameroon  Saudi Arabia
China Singapore Kyroqe Chile  Sri lanka
leland ~ Swétzerland Colombia ~ Turkey
kmel ~ Chinese Taipel Croatia

Japan Unébed States
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Obgerver status of hdia since February 2010 means

Ability to closely follow discussions in the GP& Council
Cannot directly affect the negotiations and discuscions
Can indirectly influence process through talks with other members
Can leam about the negotiating strategies of acceding members such as China
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(0o maih conciderations
Market Aeccess

(ransparency



GP&

Market Access

\ational Treatment:
Opportunities and threats



GP&

(rangparency
Set procedures with high degree of predictabiléty
Dexeloping contractor confldence in the process
Lend teeth to competition
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Maén elements of GPA

Won-diccrimination
\iational treatment:
Covemg@

Defined through schedules spectfying entities, thresholds covered
services and spectfic exclusions
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b Appendc'w !
Entity Coverage
Annex 1 — Central Government: Sntities

Annex 2 — Sub-Central Government: Sntities
Amnex 8 — Other entities

Covernge of Goods and Services

Annex 4 — Cervices
Anmex 5 — Congtruction Services
o separate annex for goods since in principle all goods corered

*Cubject to thresholds, specified derogations
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Coverage
Thresholds — general levels (in SDR)

Annex 1 180000 130,000 50,00,000
Annex 2 200000  2,00000 50,00,000
Annex 3 400000 400,000 50,00,000




Coverage

Entity Coverage
Annex 1 — Central Government: Sntities
Positie ligt
Annex 2 — Sub-Central Government Sntities
Positie ligt

Generic descrigtion — regional or local authoriies
Amex 8 — Other entities
Posttie list
Generic description — ubilities




Coverage

Goods and Services
All Goode covered

Amnex 4 — Services
Computer services
Financial services

RéM services
(rangport services
Management: congulting services

Sxelusions to services
RUD cervices, arbitration and conclliation, etc,




Coverage

Goods and Services
Ammex 5 — Condruction Services
Article | Definétions
For puposes of this Agreement

(b)"4 conghruction services conbract & a contract which has s objective the
realization by whatever means of cil or bulding work, in the senge of Dirision
51 of the [ U/ Provisional] Central Product Classification”



Coverage

Derogations
Clartfication
Definition of procurement: — may not: apply to land transactions

General or National Securtty exceptions
Therefore not corered
Spectfic derogation

Relating to an entity, product or services sector
General derogation

Relating to domestic policy — MSME sourcing, offets




Article AN
Does not: generally allow offets
Offets defined a

"Offets in gorernment procurement are measures used to encourage
local development: or improve the balance-of-payments accounts by
means of domestic content; licensing of technology; investment:

requirements, counter-trade or simdlar requirements



Article X1
thowerer; for developing countries, & & stated

", 1+ a developing country may 4t the time of accession negotiate conditions
for the use of offets, such as requirements for the incorporation of domestic
content; Such requirements shall be used only for qualification to participate in

the procurement: process and not as criteria for awarding contracts
Conditions shall be objective, clearly defined and non-discriminatory
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Derogations
Bilatera
Reciprocal market opening
Country-spectfic
(dentifled countries not to be covered either positively or negatively
Linkage to GATS specific commétments
Services and congtruction services form part of the Geeneral Agreement: on trade dn

services where a country makes separate commdtments but does not: include services
procured in exercise of govemmental authortty
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Maén elements of GPA

(0 address trangparency detadled provisions on

Tendering procedures
Qualification of suppliers
nvitations to participate
Selection procedures
(e lindts, documentation, opening of tenders and award procedures
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{ransparency

(0 address trangparency detadled provisions on

Tendering procedures
Qualification of suppliers
nvitations to participate
Selection procedures
(e lindts, documentation, opening of tenders and award procedures
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S awe nformation
Publication of applicable rules on procurement regime
Publish lans requlations establiched jurisorudence, adminishative. rulings
Provide explanations on request from other parties
Publich or notify amendiment to abore
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{rangparency

& amte Information
nformation on individual procurements
Publich information on procurement: opportunities
Provide qualéfication and tender documents on request
Provide opportundties for debriefing of suppliers
Publish information on contract awards
Ve tewt — allows for electronic access of notices as well as e-auction where
applicable
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Procedural Rules

Specifled procurement: methods
3 main methods — open, selective and lindted tendering
Limébed tendering to be an exception
Vew text — allows flexibility for commercial goods and services




Procedural Rules
Other rules

\otices- 5 main types in 2 broad categories
Pre-award
Wotice of ntended procurement
Summary notice
\otice invéting suppléers to apply for qualification
otice of planned procurement
Post award




Other rules

Qualiflcation and selection of suppliers
70 be based on fair and equitable procedures
Opportundties for suppliers to apply for inclusion on pre-qualification lit
Von-discriminatory selection of suppliers
nformation regarding qualéflcation decisions to suppliers
Vew tewt — releant: prior experience allowed as condétion and grounds for
exclusion of suppliers detailed
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Other rules

Technical specifications
7o be open and trade non-restrictive
Preferably performance-based and to intemational standards
10 allow for submiscion of ‘equialent’ offers where a descrigtive or simdlar

approach unawidable
Vew text — allows for consideration of environmental factors




Procedural Rules

Other rules

Svaluation Criteria
1o be objective, pre-disclosed, sole basis for award decision
10 be included in full in tender documentation

Tender documentation
(o contain all necessary information
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Other rules
(e lindte — ménimum periods specifled
Qualiflcation — 25 days
Tendering — open and selectie! 40 days
Redluction only in special conditions
Ve text — enhanced flexibilities for urgency, recurring procurements, et
Treatment: of tenders/ contract: anards
Procedures to ensure trangparency; requlartty, inpartiality




Procedural Rules
Other rules

Awards — to be made
On basis of pre-disclosed criteria or essential requirements
1o fully capable and compléant tenderer
On the basis of elther lowest tender or mogt adantageous offer
\legotiation allowed
i pre-specified and pre-disclosed or no obvious winer
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&,m@‘and other aspects
Aard

otice, supplier information, debriefing
nformation to parties sbatishics, record-keeping, ete.



eeeeeeeee

Maén elements of GPA

Snforcemem‘

Domestic reried procedures such bid challenge’ and ‘remedy systems
Disoute settlement: Understanding of the (JTO
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Maén elements of GPA

Uy are Domestic reriew procedires needed
Provides self-policing and enforcing
Provides forum to air complaints and obtain relief
Provides ‘due process’ rights
Provides opportunity to seek procurement file
Provides right to a hearing
Enhance accountability
Inprove reputation of system — .. greater participation and competition



Maén elements of GPA
Two aspectz of Domegtic rexiew procedures need to be balanced

Provide opportunity to redress complaints and possibly correct
incorrect: decisions
Limét digrupbion caused by protest



Maén elements of GPA

uricdiction of Review Mechanicm
Univercal Juridiction
Inpractical
(tansparent and impart Unéforméty



Main elementz of

Uho can complain
Disappotnted bidder?
Anyone who belieres inproper process followed?



Maén elements of GPA

(nat should be the time lindt
(oo tight — escapes proper scrutiny
(00 relaced — delays procurement
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Svidence
Uho compels collection of evidence?
tHow to ensure evidence remans after protest?
Oral testimonies?
Fiom — Smploger? Disappointed Bidder? Any other competitor?
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Maén elements of GPA
.
Interim relief
o relief — Risks of resolution being too late
Aubomatic — Ricks delaying the procurement process
Case by case — Risk of subjectinity
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Maén elements of GPA
Relicf
Final relief

Binding orders or recommendations?
tow to recover cost of litigation?
Publication of decisions to establich precedence and increase
confidence or madntain confidentiality’?



Maén elements of GPA

Appedl
Adminitratire entity
Judicial syctem
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Jaén elements of GPA AL S

Crucial to locate forun of protest correctly
(ethin contracting agency
Sfficiency 1 lack of independence and objectivity
Independent: Adminisbrative Agency

Perceited expertise, efficiency and regpect vs increased cost; time and enforeement
capactty constraints

Court
Independence and enforcement: capacity ve clow, expensive and less expertise
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Maén elements of GPA

Dipute cettlement Understanding of the (JTO
Much bigger forum
“ much more expengive
Meart for YTO parties not for individuals
Sysbemic (sues only



Maén elements of GPA
Use of domestic bid challenge mechanisms far outweighs use of GPA dispute
mechanim

Effective bid challenge mechanisms support successfil procurement systems
(ransparency
Integrity
Competition
Begt VYalue
Sfficiency
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Maén elements of GPA

ew Text

Simplification of procedures
Address widespread use of e-commerce
Greater flexibility for Employers on tine periods and related
procediires
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Main elements of GPA

Wew Text
More explicit recognition of implications for govemance such as
conflict: of interest and corupt: practices
Sugtainable procurement — resource conservation and environmental
protection



GFA
hdian Market
& very basic edtimate of the Govermment Procurement in hdia chows

Central Government Rs. 2.51,501 crore USD 44.91 billion

State Government Rs 1,34,280 crore USD 23.98 billion

Central PEUe Rs. 2,68,100 crore USD 47.88 billion
Rs. 1,46,374 crore USD 26.14 billion
State PCUs




Regional Trade Agreements

Are a smaller set of trade agreements which are essentially elther with
one other country or with & group of courntries

Are normally considered bilateral in nature
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Regional Trade Agreements

Some RTAs have provisions on Public Procurement
ndia — Japan TTR
Limdted ambition
Focusing on sharing of information and knowledge
et — specific clause on non-discrinination
i any other country & given added benefits same will accrue to Japan
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Regional Trade Agreements

Canada — Latin America
Replicates the GPA
Most Latin American countries not members
et forced to accept GPA standards and open up their Public Procurement Markets

Similar sttuations in other T8¢
Pogsibly unequal deals
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lesues before the indian hdustry

Are there reasonable size markets available hdian suppléers to
Governments in large countries such as the Unéted States and the
European Union?

Are foreign suppliers to Govemment and PS Uk likely to swamp indian
suppliers if equal acoess & provided by lai?
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lesues before the indian Govermment

Are we going to gie away greater market acces than we wil get?
Are the condébions too shringent and too expensire to adopt?

Unat & procedures are not rolled out in time and too many challenges
too many disputes sap the syctei of i energy and ability to address
equity and efficiency?
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Thank you

o
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